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IN THE COURT OF SPECIAL JUDGE, SONITPUR AT TEZPUR 
 

 
SPECIAL( NDPS) CASE NO.         :-     01 OF 2010 

(Under Section 20(b) (ii) (C) of the 
Narcotic and Psychotropic Substances 
Act, 1985)     
Offence Report submitted by Inspector 
Customs Preventive Force, Tezpur.  

 

Present      :- Mridul Kumar Kalita, AJS 
Special Judge, Sonitpur 
Tezpur 
 

Complainant :- Union of India. 

         -vs- 
Accused Persons 
 

:- 1. 1. Sri Kajal Sarkar, 
Son of Late Madan Sarkar, 
Village – EX Police Line,near 
Kalimandir, 
PO & Police Station – Tezpur, 
Dist:- Sonitpur, Assam 
 

  2. 2. Sri Tarak Barman, 
Son of Late Pradip Paban Barman, 
Village – Paddapukur, 
PO – Chanduria, 
Police Station – Chakdaha, 
Dist:- Nodia, West Bengal. 

 
Date of framing Charge :- 10/09/2013 

Date of Recording Evidence :- 25/11/2011,03/02/2012, 14/03/2012, 
22/05/2012,08/08/2012,15/10/2012,  
10/06/2013,29/05/2014, 02/07/2014, 
19/08/2014, 29/10/2014 & 
31/03/2015  

Date of examination of accused u/s 
313 Cr.P.C 

:- 08/05/2015.   

Date of Argument :- 02/06/2015, 04/06/2015 &  
18/06/2015 

Date of Judgment :- 01/07/2015 

Counsel for the State :- Mr. Hari Prasad Sedai 
Public prosecutor 
Sonitpur. 

Counsel for Accused :- Smt. Dulumoni Sinha, Advocate 
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JUDGMENT 

 

1.  Based on specific information, the officers of Custom Preventive 

Force, Tezpur proceeded to Gutlong, a place near Radio Centre area of Tezpur, on 

18/02/2010, at about 1400 hrs, and waited there. After sometime, they saw a 

Rikshaw puller carrying a black coloured trunk. On suspicion, the custom officers 

immediately came near to the Rikshaw and asked about the content and owner of 

the trunk. The Rikshaw Puller pointed out to two persons who were coming 

behind the Rikshaw as the owner of the trunk. The custom officers immediately 

detained those two persons and opened that trunk in presence of witnesses and 

found five packets of “Ganja” in compressed and brick form. The custom officers 

seized the contraband and proceeded to Customs Preventive Force Office, Tezpur 

with the detained person. The said five packets were weighed, which was found 

to be 22 KG in total. Thereafter, two Samples in duplicate weighing 25 grams each 

were drawn in presence of the accused and the witnesses and marked as S1 and 

S2 respectively and sealed with Departmental seal. These samples were sent to 

forensic science laboratory at Kahilipara, Guwahati. The persons who were 

arrested, u/s 42 of the Narcotic Drugs and Psychotropic Substances Act, 1985 

(hereinafter referred to NDPS Act 1985), in the instant case, by the custom 

officers were Sri Kajal Sarkar and Sri Tarak Barman. On 19/02/2010 both the 

accused were and produced before the Special Judge, Tezpur along with a report 

submitted by Sri Ajoy Sen Deka, Inspector, Customs Preventive Force, Tezpur. 

Both the accused were remanded to judicial custody. 

2.  On 18/5/2010, Sri Pranesh Dhar, Inspector, Customs Preventive 

Force, Tezpur filed a formal complaint (Offence Report) before this Court, inter-

alia, stating therein the above mentioned facts. It is stated in the complaint that 

the chemical examination of the Sample seized gave a positive test for “cannabis” 

(Ganja). It is also stated that, in their written statements, obtained voluntarily, on 

18/2/2010, both the accused have admitted that they brought the said „ganja‟ 

from Dimapur and came to Gutlong near Tezpur, where they took a Rikshaw for 

carrying the trunk to ”Paruwa Chariali” from where they were intending to go to 

„West Bengal‟. They did not stated anything as to from where and from whom the 
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said contraband was received/purchased. It is alleged, in the complaint, that the 

accused persons have committed offence punishable under chapter IV of the 

NDPS Act.  

3.         During the stage of the evidence before charge, the complainant 

produced nine Prosecution Witnesses and exhibited seventeen documents, marked 

as Ext. 1 to Ext.17. On   10-09-2013 charges u/s 20(b)(ii) (C) of the NDPS 

Act, was framed, in writing, by my predecessor-in-office, against the accused Sri 

Kajal Sarkar and Sri Tarak Barman. The charge was read over and explained to 

the accused persons and on being asked they refused to plead guilty and claimed 

to be tried.  After framing of the charge, most of the Prosecution Witnesses were 

summoned again for the purpose of cross examination. After closure of the 

evidence of prosecution side, the accused were examined u/s 313 Cr.P.C. where 

they took the stand of total denial of the prosecution case and pleaded their 

innocence.   

4. The points to be determined in this case are as follows:- 

(i)  “Whether on, 18-02-2010, at about 2 p.m. on road, at 

Gutlong, near Radio Centre, under Tezpur police Station the 

accused were found possessing 22 kgs of cannabis (Ganja) in five 

packets, in compressed and brick forms, in a trunk, in 

contravention of the provisions of the Narcotic Drugs and 

Psychotropic Substances Act, 1985 (NDPS Act) and thereby 

committed an offence punishable under section 20(b) (ii) (C) of 

the NDPS Act?”  

5. I have gone through the entire materials on record, including the oral 

testimonies of the witnesses, exhibited documents and the statements of the 

accused persons recorded under section 313 Cr.P.C very carefully as well as heard 

the argument advanced by Ld. Public Prosecutor and Ld. Defence counsel, at 

length. 

6.  Let me, at the very beginning, discuss the evidence adduced by the 

prosecution side, for proving the charges framed against the accused persons. 

P.W-1 Sri Biswanath Karmakar has deposed that about 1½ years prior to his 
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deposition in the Court, on one day, at about 2/2.30 p.m. when he was on his 

own rickshaw, accused Kajal Sarkar stopped his rickshaw and placed one big sized 

Trunk on his rickshaw and directed him to proceed towards Radio Centre. Another 

person was with the accused Kajal Sarkar. He has further deposed that both of 

them were walking behind the rickshaw. At that time his rickshaw was stopped by 

an Officer who appeared on the spot in a vehicle and enquired as to what is inside 

the truck. At that time PW 1 showed the accused person and his companion, 

however, they immediately ran away from the spot, but the Officer chased and 

detained them.  PW 1 has further stated that both the persons were brought 

again and the trunk was opened in their presence and keys were obtained from 

accused having title Barman. He has also stated that Bhang was found in the 

trunk. PW - 1 has further deposed that the Customs Officers interrogated the 

accused persons and both of them admitted that they brought the trunk 

containing the Bhang which was found to be 22 kgs in weight on weighing. He 

has also deposed that seizure list was prepared in his presence. Ext. 1 is the 

seizure list and Ext. 1 (1), 2(1), 3(1), 5(1), 6(2) and 7(1) are the signatures of PW 

1.  Exhibit 2 is the Weighing sheet and Ext. 3 is your statement. Ext. 5 is the 

seizrelist of brass seal, Ext. 7 is the sample packet of contraband. 

7.  During the cross-examination, he has stated that he put his signature on 

the papers in the customs office. The distance between Dolabari and Parua Tiniali 

is less than one kilometre. Before shifting his residence to Gotlong, he was staying 

at Ex-Police line near Kali Mandir. The house of Kajal Sarkar is situated in one side 

of the Kali Mandir and his parental house is situated on the other side. He has also 

deposed that the accused persons hired his rickshaw for Rs. 20/- as fare and 

asked him to carry the Trunk to Dolabari Radio Station. He further stated that the 

accused persons followed his rickshaw on foot and at that time there were many 

passersby. He has also stated that the seized Ganja was weighed at the place of 

detection itself and samples in small quantity of seized Ganja were also obtained 

at the place of detection of commission. He has also stated that his statement and 

the statement of the accused persons were recorded by the Customs Officers in 

Assamese language and the statements were not read over to them by the 

Customs Officers. He also stated that he put his signature on Ext. 1 in the Office 
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of the Customs at Tezpur and Exhibit 2, 3, 4, 5 and 6 were prepared in the 

Customs Office at Tezpur.         

8.  PW-2 Syed Toufique Hussain, has stated that on 18-02-2010 he was the 

Superintendant of Customs Office at Tezpur and on that day he got reliable 

information that some quantity of ganja is being trafficked from Dimapur to 

Tezpur. He has further stated that he sent his staff to Gotlung with intention to 

detain the miscreants with ganja. At about 2.30 p.m. his team returned to the 

office along with two persons, two witnesses and a trunk containing ganja. After 

opening the trunk he found that five packets of ganja were there in compressed 

brick forms. After weighing 22 kgs of Bhang (cannabis) was found in the trunk. 

Inspector Ajay Sen Deka collected the sample from the said container in his 

presence and thereafter the same was taken with intention to send the same to 

the Forensic Science Laboratory to confirm whether the articles were ganja or not.  

PW - 2 has further stated that on interrogation, both the accused persons told 

that they carrying the ganja from Dimapur and got down from a bus at Gotlong 

and took a rickshaw to reach Paruwa Chariali with the aforesaid trunk containing 

ganja but his team detained the accused persons. Thereafter, Inspector arrested 

both the accused persons and thereafter produced before the Court after 

observing all formalities.  PW 2 has also deposed that Inspector Ajay Sen Deka 

prepared a “Panchnama” and exhibited it as Ext. 6 and his signatures as Ext. 6(3) 

and 6(4). He has also stated that the statements of the accused persons were 

recorded in his presence by Inspector Ajay Sen Deka.         

9. During cross-examination, PW 2 has stated that he received the secret 

information about commission of the offence under NDPS Act and he deputed his 

subordinate Officers to proceed to Gotlong to detect the offence. He has stated 

that he did not record the secret information immediately and the information was 

communicated to his Department Superior only after seizure of the contraband. 

He has stated that he received the information at about 12.30 p.m. and at about 

1.15 p.m. he sent his subordinates to the place of detection of offence and at 

about 2.30 p.m. the deputed Officers came back to the office along with the 

accused persons, witnesses and the seized goods. He has also stated that the 

statements of both the accused persons were recorded jointly, vide Ext. 3, by 
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Havildar Hareswar Das of Mangaldoi Office. He has also stated that the Trunk 

containing the contraband „ganja‟ was found without lock but in close condition. 

He has also stated that he do not know as to what happen during the intervening 

period between 1.15 p.m. to 2.30 p.m.         

10.  PW- 3  Md. Abdul Wajid has deposed that two years prior to his deposing 

before the Court he was waiting for a rickshaw in Radio station. At that time he 

saw the rickshaw puller carrying one trunk, thereafter the customs personnel 

detained the rickshaw along with the trunk and two persons. When the Customs 

Officers asked the rickshaw puller about the Trunk, he could not reply properly 

and pointed towards two persons who are the present accused. The truck was 

opened by Tarak Barman as per instruction of the customs officers and it was 

found there were five packets of ganja. Ext. 1 is the seizurelist and Ext. 1(2) is the 

signature of PW 3. Ext. 2 is the weighment sheet and Ext. 2(2) is his signature.     

11.  During cross-examination, PW 3 has deposed that the detecting Officers 

requested him to come to their office at Tezpur and accordingly, he went to their 

office. The customs officials only took the black colour trunk to their office. One 

Kajal Sarkar opened the trunk. On opening the trunk, suspected ganja was found 

in five paper packets. The packets were wrapped with news paper. The customs 

officials had shown the samples of the seized suspected ganja. He was present at 

the time of detection of the offence and at the time of affecting seizure of the 

recovered suspected ganja. He has further stated that when he reached the 

Customs Office he found that weighing of the contraband was already completed 

and the seizure memo and other documents were already prepared before he 

reached the Office. He has also stated that an electronic weighing balance was 

arranged from nearby market for weighing the contraband.  

12. PW- 4 Sri Pranesh Dhar has deposed that he submitted the Offence Report 

in this case which is exhibited as Ext. 8. He has also deposed that the incident 

occurred on 18-02-2010 at about 2. p.m. on a pucca road at village Gotlong near 

Tezpur Radio station and on that day on getting a secret information, he along 

with Sayed Tafique Hussain, S.N. Deka, Riajuddin Ahmed and Dilip Rajkhowa 

rushed to the place of occurrence in departmental vehicle driven by driver 

Dambaru Bora. At the place of occurrence he noticed a rickshaw carrying a black 
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trunk without passenger and when the rickshaw puller was interrogated, he 

informed them that two persons who was followed the rickshaw are the owner of 

the trunk. He has also deposed that the two persons with black colour trunk were 

brought to the Customs Preventive Office situated at LB road, Tezpur. He also 

deposed that as far as his remembers inspector Ajay Sen Deka collected sample of 

25 grams from the seized packet containing suspected ganja. He exhibited the 

offence report  as Ext. 8, his signature as Ext.8(1), list of documents as Ext. 9, list 

of witnesses as Ext. 10 and his signatures as Ext. 9(1) and 10(1).  

13.    During cross-examination, this witness has stated that the trunk containing 

ganja was not opened at the place of detection in presence of witnesses, though 

seven/eight witnesses were available there. He has also stated that after recovery 

of ganja the trunk was not sealed at the place of detection.    

14.  PW – 5  Md. Riajuddin Ahmed has deposed that on the date of occurrence 

of offence he was working as constable of Customs Preventive Unit and on that 

day at about 1.30 p.m. he accompanied Ajay Sen Deka and others in connection 

with operation for detection of suspected contraband  to Gotlong. At about 2 p.m. 

they reached the place of occurrence and they enquired from the rickshaw puller 

about the owner of the trunk to which he replied that two persons who are 

following him are the owner of the trunk. He has also deposed that he opened the 

back colour trunk in presence to two local people. He noticed 5 packets wrapped 

in polythene papers inside the trunk. 

 

15.  During cross-examination, PW 5 has stated that the Trunk was not opened 

at the spot from where it was seized. It was opened in presence of witnesses in 

the Customs Office. He has also stated that the rickshaw involved in the case was 

not seized by the Customs Officers.      

16. PW-6, Sri Dilip Kumar Rajkhowa has deposed that on the day of 

occurrence of offence he accompanied the Supdt. Syed Toufique Hussain, 

Inspector Ajay Sen Deka, Inspector Pranesh Dhar, constable Riajuddin Ahmed 

went to the place of occurrence at about 1.30/2 p.m. and found that a rickshaw 

was carrying a black colour trunk. He also saw two persons were following the 

rickshaw on foot. He also identified the two accused persons in the Court. Both 
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the accused persons along with the black coloured trunk, were brought to their 

office at Tezpur. He has also deposed that as far as he remembered 5 packets 

wrapped with polythene containing ganja were found inside the trunk.   

17.  During cross-examination, PW 6 has stated that there was no passenger 

on the rickshaw, where the trunk was carried and the rickshaw puller was alone.   

18.  PW – 7 Sri Dambaru Baruah has deposed that on the day of occurrence of 

offence, on the order of Supdt. Of Customs Preventive Force he drove 

Departmental Gypsy vehicle and went near the Radio station at Tezpur along with 

Tafajul Hussain, Ajay Sen Deka, Pranesh Dhar and others. He has deposed that he 

saw a rickshaw coming from opposite direction with a black colour trunk on it 

followed by two persons. He has further deposed that his officers got down from 

the vehicle and enquired from the rickshaw puller about the owner of the black 

colour trunk. He has also stated that two accused persons were following the 

rickshaw on foot.  He has also stated that the Officers opened the trunk and found 

five packets containing suspected ganja inside the trunk and thereafter, the 

Officers took both the accused persons along with the suspected ganja and the 

rickshaw puller and the rickshaw was taken to the Customs Office.  

19.  PW – 8  Sri Gajendra Nath Deka has deposed that on 20-02-10 he was 

working as Deputy Director of Drugs and Narcotic Division, DFS, Assam and on 

that day he received a parcel from the Director of FSL, Guwahati, Assam in 

connection with Custom Case No. 03/CL/NDPS/CUS/TEZ-PREW/2009-10 dated 18-

02-10. The parcel consisted of two exhibits enclosed with envelope cover, which 

was sealed with impression of the seal, corresponding to the seal impression 

forwarded. He has deposed that the descriptions of articles were as follows:- 

    Two sealed envelopes marked as S-1 and S-2, each containing 

glass polythene packets with 25 gms plant materials. The samples were again 

marked by him as DN-60/2010 (a) and DN – 60/2010 (b) respectively.  

 He further deposed that he examined both the samples mentioned above, 

as per United Nations Laboratory manual, getting the test of „cannabis‟ and he 

formed the report as follows : 

Ext. DN-60/2010 (a) and DN – 60/2010 (b) gave positive test for cannabis 

(Ganja).  
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  He has also deposed that the report was forwarded to the Director Sri R.N. 

Khound. He has exhibited his report as Ext. 11 and his signature as Ext.11(1) and 

forwarding report as Ext.12 and the signature of Director as Ext. 12(1). 

20.   PW - 9 Sri Ajay Sen Deka has deposed that on 18-02-2010 he was posted 

as Inspector of Customs Preventive Force at Tezpur and on that day on receiving 

a secret telephonic message, at around 1 p.m. that two persons were waiting at 

Gotlong with a suspected black coloured trunk containing ganja and he recorded 

the same in the Register maintained for the purpose of recording secret 

information and on the basis of the said information, the Supdt. Of Customs 

Preventive Force Md. T. Hussain directed him to proceed to the place where the 

persons waiting. Accordingly, he along with Inspector Pranesh Dhar, Dilip 

Rajkhowa, Riajuddin Ahmed, driver Dambaru Bora proceeded to Gotlong by their 

departmental vehicle. He also deposed that they reached All India Radio Centre, 

Tezpur and after some time they noticed rickshaw coming from Gotlong side 

towards Parua Chariali with a black coloured trunk on it.  When they asked the 

rickshaw puller, the rickshaw puller replied that the two persons who were on foot 

behind the rickshaw, asked him to carry the trunk on his rickshaw upto Parua 

Chariali, situated at a distance less than 1 ½ kms. PW 9 has further deposed that 

witnessing them questioning the rickshaw puller, the two persons whom the 

rickshaw puller indicated as the joint owners of the trunk, attempted to flee away 

from the place, but their constables apprehended both the accused persons on 

the spot. After opening the trunk by both the accused persons, they found the 

trunk containing five black coloured polythene packets and all the polythene 

packets contained suspected typical Manipuri Ganja. He also deposed that he seen 

the two apprehended persons in the dock of the Court in the case.  PW 9 has 

further deposed that meanwhile many neighbours assembled at the place of 

detection of the offence. He has deposed that he asked both the apprehended 

persons to open the trunk and accordingly, both of them opened the lock of the 

trunk and showed the contents to him.  They brought both the accused persons, 

rickshaw puller along with the rickshaw and the trunk containing suspected ganja 

to their office situated at LB Road, Tezpur. After weighing of the contraband Ganja 

at their office in presence of witnesses, he found 22 kgs of suspected ganja and 

he seized the black coloured trunk along with its contents, the five black 
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polyphone packets containing Ganja. He has also exhibited the Inventory as Ext. 1 

and his signature as Ext. 1(4), Ext. 2 is the Weighment sheet and his signatures 

as Ext. 2(3) and Ext. 1(4) under the LTI of accused Tarak Barman. He has 

deposed that the Supdt. of Customs Preventive Force, Sonitpur, Tezpur S.T. 

Hussain recorded the statement of the accused persons in his presence. He has 

exhibited the statement of accused persons  as Ext. 3 and Ext. 3(3) is his 

signature under the LTI of accused Tarak Barman. He has also exhibited specimen 

palm impression of accused Kajal Sarkar as Ext. 13, signature as Ext. 13(2) and 

his signature as Ext. 13(3).  He has also exhibited specimen palm impression of 

Tarak Barman as Ext. 14 and his signature as Ext. 14(1). He has also exhibited the 

facsimile of the brass seal used as seal impression on the seized sample as Ext. 5 

and his signatures as Ext. 5(2) and 5(3) under the LTI of accused Tarak Barman. 

PW 9 further deposed that he drawn four samples each containing 25 grams from 

the seized contraband for chemical examination. On the following day i.e. on 19-

02-10 he forwarded the two samples to the FSL, Assam for chemical examination. 

One of the four sample was forwarded to the Special Judge, (NDPS), Sonitpur, 

Tezpur and another sample was kept at their office for future reference. He 

exhibited the specimen sample of the four samples as Ext. 7 and his signatures as 

Ext. 7(1) and 7(2). PW 9 has also deposed that he arrested both the accused 

persons and after completion of process of seizure of the contraband ganja he 

submitted the preliminary complaint before this Court. He has also exhibited the 

complaint as Ext. 15, list of documents as Ext. 16, list of witnesses as Ext. 17 and 

his signatures as 15(1), 16(1) and 17(1).  

21. During cross-examination, this PW has stated that he recorded the 

telephonic message informing about the carrying of Ganja by two persons, in their 

information Register and forwarded the copy of the said entry to his immediate 

superior Gazetted Officer of Customs Preventive Force, Tezpur. He has also stated 

that the trunk was found under the lock and key. He has further stated that he did 

not prepare the seizure memo at the place of detection, rather he prepared the 

seizure memo at their Office, Tezpur. He has also stated that people who 

gathered at the place of detection witnessed the contents of the trunk and after 

opening the trunk, they did not seal again before taking it to their Office. This PW 

was put many other suggestive questions to which he answered in negative.       
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22. Now, let me, in light of the evidence discussed above, find out as to 

whether the accused persons have committed the alleged offence u/s 20(b)(ii)(C) 

of the Narcotic Drugs and Psychotropic Substances Act, 1985. Let me, for the sake 

of convenience quote the Section 20(b)(ii)(C) of the Narcotic Drugs and 

Psychotropic Substances Act, 1985, herein below :   

 

Section 20 - Punishment for contravention in 
relation to cannabis plant and cannabis 

Whoever, in contravention of any provisions of 

this Act or any rule or order made or condition 

of licence granted thereunder,-- 

(a) cultivates any cannabis plant; or 

(b) produces, manufactures, possesses, sells, 

purchases, transports, imports inter-State, 

exports inter-State or uses cannabis, shall be 

punishable-- 

(i) where such contravention relates to clause 

(a) with rigorous imprisonment for a term which 

may extend to ten years and shall also be liable 

to fine which may extend to one lakh rupees; 

and 

(ii) where such contravention relates to sub-

clause (b) 

(A) and involves small quantity, with rigorous 

imprisonment for a term which may extend to 

2[one year], or with fine, which may extend to 

ten thousand rupees, or with both; 

(B) and involves quantity lesser than 

commercial quantity but greater than small 

quantity, with rigorous imprisonment for a term 

http://www.manupatrafast.com/ba/dispbabot.aspx?nActCompID=27454&iActID=864#f2
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which may extend to ten years and with fine 

which may extend to one lakh rupees; 

(C) and involves commercial quantity, with 

rigorous imprisonment for a term which shall 

not be less than ten years but which may extend 

to twenty years and shall also be liable to fine 

which shall not be less than one lakh rupees but 

which may extend to two lakh rupees: 

Provided that the court may, for reasons to be 

recorded in the judgment, impose a fine 

exceeding two lakh rupees.] 

  From above, it appears that for proving a charge u/s 20(b)(ii)(C) of the 

Narcotic Drugs and Psychotropic Substances Act, 1985, the prosecution, in this 

case, has to prove that the accused in contravention of any provision of the NDPS 

Act, has possessed commercial quantity of cannabis. Learned counsel for the 

accused has stated that the possession has to be conscious possession. She has 

further argued that in the instant case the contraband was not found in the 

possession of the accused person. She has argued that it was the PW 1 who was 

the rickshaw puller in whose rickshaw the contraband was found. The only 

evidence against the accused persons is that the rickshaw puller i.e. PW 1 pointed 

out that the contraband contained in a Trunk belongs to both the accused 

persons. However, there is no corroboration to this testimony except the 

statement of the accused persons which is exhibited as Ext. 3. As regards Ext. 3, 

though it is admissible in evidence however, learned counsel has pointed out the 

anomalies in recording the statement of accused persons. PW 9 Sri Ajoy Sen 

Deka, who was the Inspector of Customs Preventive Force at Tezpur, has deposed 

that the statement of the accused persons were recorded by S. T. Hussain, 

Superintendent of Customs Preventive Force,Tezpur, however, Sayed Taufique 

Hussain has deposed during his cross-examination that the statements of the 

accused persons were recorded by one Hareswar Das. Similarly, PW 1 has stated 

that the statements of the accused persons were jointly recorded by Inspector 

Ajoy Sen Deka. Thus, three different witnesses gave three different versions of 
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the recording of the statements of the accused persons. Moreover, PW 1 has 

stated during cross-examination that statements were not read over and 

explained to them. On perusal of Ext. 3 it is appear that it recorded in English 

language and there is a clear statement there that the accused persons do not 

understand English. In view of such contradictions it would be very unsafe to rely 

on Ext. 3 to believe the story of the prosecution. Thus, there is no evidence, worth 

relying, on record to corroborate the testimony of PW 1 and he would be unsafe 

to rely and act on uncorroborated testimony of PW 1 to convict the accused 

persons under such a stringent penal provision.  

 

23.   Learned counsel has also argued that certain mandatory procedural 

requirements were not complied with by the Customs Department which vitiates 

entire trial. Learned counsel has argued that in the instant case the information 

about contraband was allegedly received by the Customs Office from some 

specific source and as per Section 42 of the NDPS Act if such an information is 

received by the Customs Officer, said information has to be taken down in writing 

and within 72 hours a copy of the said information has to be sent to his immediate 

Officer superior. For the sake of convenience, Section 42 of the NDPS Act is 

quoted herein below:           

Section 42 - Power of entry, search, seizure 

and arrest without warrant or  

authorisation 

(1) Any such officer (being an officer 

superior in rank to a peon, sepoy or 

constable) of the departments of central 

excise, narcotics, customs, revenue 

intelligence or any other department of the 

Central Government including para-military 

forces or armed forces as is empowered in 

this behalf by general or special order by 

the Central Government, or any such officer 

(being an officer superior in rank to a peon, 

sepoy or constable) of the revenue, drugs 

control, excise, police or any other 

department of a State Government as is 

empowered in this behalf by general or 

special order of the State Government, if he 

has reason to believe from persons 

knowledge or information given by any 
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person and taken down in writing that any 

narcotic drug, or psychotropic substance, 

or controlled substance in respect of which 

an offence punishable under this Act has 

been committed or any document or other 

article which may furnish evidence of the 

commission of such offence or any illegally 

acquired property or any document or 

other article which may furnish evidence of 

holding any illegally acquired property 

which is liable for seizure or freezing or 

forfeiture under Chapter VA of this Act is 

kept or concealed in any building, 

conveyance or enclosed place, may 

between sunrise and sunset,-- 

(a) enter into and search any such building, 

conveyance or place; 

(b) in case of resistance, break open any 

door and remove any obstacle to such 

entry; 

(c) seize such drug or substance and all 

materials used in the manufacture thereof 

and any other article and any animal or 

conveyance which he has reason to believe 

to be liable to confiscation under this Act 

and any document or other article which he 

has reason to believe may furnish evidence 

of the commission of any offence 

punishable under this Act or furnish 

evidence of holding any illegally acquired 

property which is liable for seizure or 

freezing or forfeiture under Chapter VA of 

this Act; and 

(d) detain and search, and, if he thinks 

proper, arrest any person whom he has 

reason to believe to have committed any 

offence punishable under this Act: 

1[Provided that in respect of holder of a 

licence for manufacture of manufactured 

drugs or psychotropic substances or 

controlled substances granted under this 

Act or any rule or order made thereunder, 

such power shall be exercised by an officer 

not below the rank of sub-inspector: 

http://www.manupatrafast.com/ba/dispbabot.aspx?nActCompID=27486&iActID=864#f1
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Provided further that] if such officer has 

reason to believe that a search warrant or 

authorisation cannot be obtained without 

affording opportunity for the concealment 

of evidence or facility for the escape of an 

offender, he may enter and search such 

building, conveyance or enclosed place at 

any time between sunset and sunrise after 

recording the grounds of his belief. 

(2) Where an officer takes down any 

information in writing under sub-section 

(1) or records grounds for his belief under 

the proviso thereto, he shall within 

seventy-two hours send a copy thereof to 

his immediate official superior” 

It is interesting to note that in the instant case, PW 2, Syed Taufique Hussain, 

who was the Superintendent of Customs Office at Tezpur has deposed that it is he 

who got the relevant information about some quantity of ganja being trafficked 

from Dimapur to Tezpur, whereas, PW 9 Ajay Sen Deka also deposed that it is he 

who got the telephonic message at about 1 p.m. Though, PW 9 has also deposed 

that he has recorded the telephonic message in their information Register and 

forwarded the copy of said entry to his immediate superior gazetted Officer, 

however, said information Register was not produced before the Court, hence, it is 

not very safe to rely on the oral testimony of PW 9. It also appears that Taufique 

Hussain is superior to Ajay Sen Deka in rank and both were posted at the Customs 

Preventive Force Office at Tezpur, however, both of them gave different version of 

the information received by them and apparent non-compliance of Section 42(2) 

appears to be there in this case.       

 

24. There are many other contradictions also in the prosecution story. PW 2 

had deposed that he sent his subordinates to Gotlong at about 1.15 p.m. who 

returned back to the Customs Office at about 2.30 p.m. along with contraband, 

however, other witnesses, namely, PW 4 Sri Pranesh Dhar, PW 6 Sri Dilip Kr. 

Rajkhowa, PW 7 Sri Dambaru Baruah have stated that Taufique Hussain also 

accompanied the team of Custom Officers who went to the place where the 

contraband was detected. This contradiction itself makes the testimony of PW 4, 6 

and 7 unworthy of any credence.  
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25.  As regards seizure of the contraband also there are many contradictions. 

Except PW 5 Md. Riajuddin Ahmed, who has stated that the Trunk was not 

opened at the spot from where it was seized and that it was opened in the 

Customs Office in presence of witnesses, all other witnesses have deposed that 

the said Trunk was opened at the spot i.e. Gotlong and thereafter it was again 

brought to Customs Office. Though PW 9 who made the seizure-list has deposed 

that the contraband was seized at Gotlong however, the seizure-list was prepared 

in the Customs Office at LB Road, Tezpur and it is also in evidence that the Trunk 

was in locked condition when it was found and the lock was opened at the spot 

where it was seized. However, from the evidence of PW 3, it appears that when 

the Trunk was produced in the Customs Office it was without lock. There is no 

evidence that the Trunk, after it was opened at the spot of detection was relocked 

and sealed before taking it was taken to the Customs Office where the seizure list 

was prepared. This itself puts a question mark on the sanctity of seizure 

procedure. There is also evidence to the effect that the contraband was weighed 

on weighing machine taken from nearby market and it does not belong to 

Customs Office. The accused Kajal Sarkar has stated during his examination u/s 

313 Cr.P.C that PW 1 Biswanath Karmakar had enmity with his family and he hails 

from same village and he has been falsely implicated by Biswanath Karmakar. PW 

1 has also stated during his cross-examination that accused Kajal Sarkar hails 

from same village. In view of the above stated facts and circumstances and 

innumerable contradictions in the prosecution story, it would be very unsafe to 

rely on uncorroborated testimony of PW 1 to convict the accused persons. I, in the 

circumstances as discussed above, am constrained to give benefit of doubt to both 

the accused persons in the instant case. Accordingly, I hereby hold that the 

prosecution side has failed to prove that the accused persons were in possession 

of the contraband as alleged.  Both the accused persons are therefore, acquitted 

of charge under Section 20(b)(ii)(C) of the Narcotic Drugs and Psychotropic 

Substances Act, 1985. Accused Tarak Barman, who was in judicial custody, be set 

at liberty forthwith.  
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26.  Bail bond executed by accused Kajal Sarkar and his surety shall remain in 

force for a period of six months from the date of this order in pursuant to 

provision u/s 437 A Cr.P.C.  

 

27. It also appears from record that vide order 04-12-2012 my learned 

predecessor–in-office had already ordered for disposal of seized Ganja in 

accordance with Section 52 A of the Narcotic Drugs and Psychotropic Substances 

Act, 1985 Act.  Hence, no further order is required in this respect.    

 

  Let a copy of this Judgment be given to the District Magistrate, Sonitpur  

as well as Customs Preventive Force, Tezpur.  

 

28. Given under my hand and seal of this Court on this day, the 1st July, 2015.                        

 

 

 

 

 

( M. K. Kalita ) 

SPECIAL JUDGE 
SONITPUR : TEZPUR 

Dictated and corrected by me 

 

 

 

 

(M. K. Kalita) 
SPECIAL JUDGE, 
SONITPUR :: TEZPUR 
 
 

Dictation taken and transcribed by me :  

 

R. Hazarika, Steno     
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APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :-  Sri Biswanath Karmakar 
2.  Prosecution Witness No.2 :- Syed Toufique Hussain 
3.  Prosecution Witness No.3 :- Md. Abdul Wazid  
4.  Prosecution Witness No.4 :- Sri Pranesh Dhar  
5.  Prosecution Witness No.5 :- Md. Riajuddin Ahmed 
6.  Prosecution Witness No.6 :- Sri Dilip Kr. Rajkhowa  
7.  Prosecution Witness No.7 :- Sri Dambaru Borah  
8.  Prosecution Witness No.8 :- Sri Gajendra Nath Deka  
9.  Prosecution Witness No.9 :- Sri Ajay Sen Deka.  

 
 

EXHIBITS 
 

1.  Exhibit No.1 :- Seizurelist  

2.  Exhibit 
No.1(1),2(1),3(1),5(1),6(1) 
and 6(2) & 7(1)  

:- Signatures of Biswanath Karmakar. 

3.  Exhibit 2 :-  Weighing sheet 
 

4.  Exhibit 3 & 4 :- Statement of the accused persons 

5.  Exhibit No.5 :- One brass seal 

6.  Exhibit No.6 :- Panchnama 

7.  Exhibit No.7  :- Sample packet of contraband.  

8.  Exhibit No.8 :- Offence Report.  

9.  Exhibit No.8(1), 9(1),10(1) :- Signatures of Pranesh Dhar. 

10.  Exhibit No.9 :- List of document 

11.  Exhibit No.10 :- List of witnesses. 

12. Exhibit No.11 :- Report 
    
13. Exhibit No.11(1), 12(1) :- Signatures of Gajendra Nath Deka 
14. Exhibit No.12 :- Forwarding Report 
15. Exhibit No.12(1) :- Signature of Director 
16. Exhibit No.13 :- Specimen Palm impression. 
17. Exhibit No.13(2) :- Signature of Kajal Sarkar 
18. Exhibit No.13(3), 5(2),5(3), 

7(2) & 7(3), 14(1), 
15(1),16(1), 17(1) 

:- Signatures of Ajay Sen Deka. 
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19. 

 
 
Exhibit No.14                 :- 

 
 

:- 

 
 
Specimen Palm impression of Tarak 
Barman. 

     
20.  Exhibit No.15 :-  Complaint. 

 
21.  Exhibit No.16 :-  Document 

 
22.  Exhibit No.17 :-  List of witness. 
   

 

( M. K. Kalita ) 

SPECIAL JUDGE 
SONITPUR : TEZPUR 

 


